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SUBJECT: Interim Guidance in Response to the OIG Audit “Superfund Sites Deferred to

FROM:
Pres ﬁ o ) s e
.»“;?"Ellzabeth Cotsworth, Director
7 Office of Solid Waste
TO: Superfund National Policy Managers
RCRA Senior Policy Managers
CERCLA/RCRA Regional Counsels
PURPOSE:

The purpose of this memorandum is to provide interim guidance to Regional Superfund
and Resource Conservation and Recovery Act (RCRA) programs on reevaluating and setting
priorities within the universe of sites that were the subject of a recent Office of Inspector General
(OIG) audit, “Superfund Sites Deferred to RCRA” (E1SFF8-11-0006-9100116, March 31, 1999).
This guidance is designed to implement national policy on these issues and does not substitute
for RCRA, CERCLA or EPA’s regulations; nor is it a regulation itself. Thus, it cannot impose
legally-binding requirements on EPA, and may not apply to a particular situation based upon the
circumstances.

BACKGROUND:

On March 31, 1999, the OIG released an audit report entitled “Superfund Sites Deferred
to RCRA,” which assessed EPA’s implementation of its RCRA deferral policy. Under this
policy, EPA defers eligible Superfund sites to RCRA corrective action according to specific
criteria. The original deferral policy (including criteria for deferral) may be found at 48 FR
40658 (September 8, 1983); the current deferral policy and a summary of all previous revisions
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may be found at 54 FR 41004 (October 4, 1989) (See Attachment | for excerpt ). The OIG
concluded that, out of nearly 3,000 sites deferred to RCRA, a large portion did not meet
deferral criteria and werethereforeinappropriately deferred. Furthermore, a number of the
facilitieswere not found in the RCRI S database and will ther efor e need additional attention in
order to clarify their current status and address them appropriately.

The OIG based its results on arandom sample of the deferred Sitesin Regions 2, 3, 5and 9,
therefore, the actual number of ingppropriately deferred stesis unknown at thistime. The OIG
recommended that the Office of Solid Waste and Emergency Response reevaluate dl of the deferred
gtesnot in the RCRA corrective action workload to determine the best legd authority to addressthe
gtes, identify any response actions necessary a the sites, and improve communication between
Superfund and RCRA program officids. The full text of the OIG's recommendationsis included as
Attachment I1.

In the paragraphs beow, we provide guidance on how Regions should assess this universe of
gtesffacilities. Mogt Regions have aready made significant progressin their assessments, and we have
worked closdy with Regiond staff in developing this guidance. However, we congder this guidance to
be interim, and we will continue to work with you and your staff to ensure that any issuesthat arisein
the course of your assessments are promptly addressed, and that the Agency can complete the process
expeditioudy.

IMPLEMENTATION:

The OIG found that 1,846 of 2,941 sSites deferred to RCRA were not in the corrective action
workload or were not subject to RCRA corrective action. As aresult, the OIG concluded that many
were indigible for deferrd under the current policy. Because the OIG studied only a subset of this
universg, it is necessary for Regiona Superfund and RCRA programsto review dl of the 1,846
stegfacilitiesin order to assess the need for any response actions and determine the most appropriate
authority for such actions. It isessentid for representatives from both programs to contribute to these
initid assessment efforts, while also working closdly with the States.

Review and Assessment

These 1,846 stes/facilities mugt first be reviewed to determine their current statusin each
program. Representatives from both programs should work together to compare this universe to the
RCRA Caorrective Action Workload universe. The RCRA program will maintain responsibility for al
deferred stes/facilities found in this universe, as these facilities either have undergone, or are currently
undergoing corrective action, or will be in the future due to RCRA permitting requirements. If deferred
facilities that are not in the CA Workload Universe have been acknowledged by the RCRA CA
program as likely to be addressed by RCRA CA in the future (see Attachment 1), then these facilities
will (with proper documentation) remain deferred to the RCRA program.
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Sites not being addressed under RCRA will return to the Superfund program for reassessment.
While Superfund will have the lead in determining appropriate responses at these Stes, both programs
should continue to work together in order to compile the most recent site information prior to making a
decison on how to address each ste. In many Stuations, State files will also be an excdlent resourcein
evauating the current Satus of asite. Each Site may require adifferent type or level of reassessment,
depending on past assessment activities, preliminary Hazard Ranking System (HRS) scores, or
response actions taken by other parties. File reviews should be performed at al Stes to separate those
which need further assessment from those which require only database updates to reflect their current
daus. Please refer to the coding ingructions for the new “ Other Cleanup Activity” action and “Non-
NPL Status’ fidd in Appendix A of EPA’s Superfund/Oil Program Implementation Manua (OSWER
Directive 9200.3-14-1E-P) and the CERCLISWastelL AN Coding Guidance Manual for detailed
guiddines on updating site information in the CERCLIS database.

Siteswhich are gppropriate for a NFRAP (No Further Response Action Planned) designation
should be coded in CERCLIS accordingly. Those sites scored under the origind HRS should be
reevauated in light of the revised HRS to ensure that the most gppropriate assessment decisons are
made & every Ste. At Steswhich have been archived from CERCLIS, information should be collected
to ensure that the archive decison is dill vdid in light of the OIG’ s recommendations. The OIG found
that nearly three-quarters of the deferred sites have been archived from the CERCLIS inventory based
on adecison that no further federa Superfund interest exists. These Sites need not be returned to the
active CERCLIS inventory unless information reveds that further Superfund assessment or response
activities, including removd actions, are necessay.

The OIG dso identified 253 stes/facilities which were not readily located in the RCRIS
database. Upon further investigation, the OIG was able to locate some of the randomly sampled
fecilitiesin RCRIS under different facility names or identification numbers. However, the OIG
concluded that many of these sites were appropriately excluded from RCRIS because they were not
regulated under RCRA. In fact, many of these Steswere not intended to be deferred to the RCRA
program. Some of these sites were deferred to States or another EPA program, but were coded into
CERCLIS as deferred to RCRA because of limited optionsin the CERCLIS database. These 253
stes should be addressed in a process smilar to the one described above; however, additional effort
will be necessary during the preiminary stages in order to search for the steffecility in RCRIS and
determine whether it was intended to be deferred to an authority other than RCRA. Specifically,
CERCLIS dites being addressed under non-RCRA State cleanup programs should be assigned the
new “ Other Cleanup Activity” action in CERCLIS if no forma State-deferral agreement exists. Formal
deferral agreements should be devel oped where possible.



Reporting Reguir ements

Documentation of Site assessment decisions for the Sites described above is an essential aspect
of achieving the OIG’ s recommendations and ensuring that Sites are gppropriately addressed.
CERCLIS will be the primary instrument for tracking the status of al the deferred Stes during the
course of the audit follow-up, and should reflect dl decisions made a these Stesin order to track our
progress and report back to the OIG. When a siteffacility has been appropriately deferred to RCRA,
events a the Stewill be tracked in RCRIS. Site information should be updated immediately following
al stedecisons. Headquarters will pull datafrom CERCLIS quarterly, beginning March 31, 2000 to
ensure that progress is being made in reviewing the universe of Stesffacilities. The two programs should
reach agreement on which program will take respongbility for each of the 2,099 stesffecilities by the
end of Fiscd Year 2000. Although CERCLIS is maintained by the Superfund program, data entered
into CERCLIS as areault of this guidance should reflect Site decisions agreed to by both programs; the
quarterly CERCLIS reports will be shared across programs as well.

Coordination for the Future

The OIG specificdly cited “communication and collaboration between Superfund and RCRA
regiond officials’ as one particular aspect of the deferrd process that needs improvement. The OIG
concluded that alack of communication between program staff resulted in the ingppropriate deferrd of
alarge number of gtes. Both Superfund and RCRA must work more closely to ensure that past
deferrds are addressed gppropriately, and that only eligible Stes are deferred between programsin the
future. These programmatic improvements need to take place on dl levels, at Headquarters, in the
Regions and in the States, in order to improve the overdl deferra process.

At the Regiond levd, we expect that in the future the Superfund program will continue to
identify candidates for deferral to the RCRA corrective action program. However, any decision to
defer a stewill now requirewritten notification to therecelving program. The recaving
program will then review itsinformation on the Ste, as well asinformation supplied by the deferring
program, prior to confirming that the Site is gppropriate for deferrd. The recaiving program must then
notify the deferring program of its conclusion, in writing, and update each information system as
gopropriate. The Ste has not been officialy deferred until the receiving program submits written
acceptance of the te. The two programs should establish atime line for this gpprova process and
follow up on the gatus of dl pending deferrds, to ensure that abacklog of Stes awaiting a deferra
decison does not develop. This deferral process must be well documented in site filesin both program
offices.

Headquartersrecommendsthat each program designate a site deferral coordinator as
the point of contact for working with future sites. Establishing deferra coordinatorsin each
program will dso streamline the efforts in assessing the large universe of stesidentified by the OIG and
in determining the most appropriate authority to carry out any necessary response



actions. Further, Headquarters recommends that Regiond staff of both programs maintain regular
contact to discuss the status of stesthat could potentialy be deferred or that were recently deferred
between programs. Close coordination between the programs will aso facilitate discussons on how to
best address the audit universe.

Findly, future efforts to improve cross-program coordination should include improvements to
CERCLIS-RCRIS consstency. As stated earlier, the OIG identified more than 250 Sites that were
not readily located in the RCRIS database. A number of these Steswere not in RCRIS and were
never intended to be deferred to the RCRA program; these sites were coded incorrectly in CERCLIS
as deferred to RCRA. A portion of these sites were later found in RCRIS under different facility names
or identification numbers. Regiond staff need to work together to identify and correct these common
dataerrors which inhibit progress a these Stes. Similarly, both programs should ingtitute quality control
procedures to ensure data is accurate for Sites being entered into either system.

CONCLUSION:

Recognizing in advance that this effort will increase your assessment workload, we appreciate
your effortsin ensuring that the OIG’ s recommendations are met and this universe of Sitesis properly
assessad and referred to the gppropriate program. Please factor thiswork into your Regiond priorities
for FY2000. OERR and OSW hope to diminate the need for additiona work on your part by tracking
progress at the Headquarters level through the CERCLIS database.

If you or your staff have any questions, please contact Jennifer Griesert, Office of Emergency
and Remedia Responseg, at (703) 603-8888 or Henry Schuver , Office of Solid Waste, at (703) 308-
8656 .

Attachments

CC: Tim Felds, OSWER, 5101
Mike Shapiro, OSWER, 5101
RCRA Program Contacts, Regions I-X
Superfund Site Assessment Contacts, Regions I-X
Bob Cianciarulo, Region |
James Woolford, 5106
Linda Garczynski, 5105
Barry Breen, 2271A
Craig Hooks, 2261A
Earl Salo, 2366A
Brian Grant, OGC, 2366A
Tom Kennedy, ASTSWMO



Attachment |

Excerpt from National PrioritiesList for Uncontrolled Hazar dous Waste Sites - Final Rule
Covering Sites Subject to the Subtitle C Corrective Action Authorities of the Resource
Conservation and Recovery Act (commonly referred to as RCRA Deferrd Policy), FEDERAL
REGISTER, October 4, 1989, (54 FR 41004-41014); Section V which appears on 54 FR 41004-

41006.
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(and EPA’s listing policies). and solicits.
public comments on the. proposal. Based
on these comments and further review .
- by EPA, the Agency determines final .
HRS scores and places those sites that .
still qualify on the final NPL.

IV. Statutory Requirements and Listing -
Policies
CERCLA restricts EPA's authority to

respond to certain categories of releases
of hazardous substances, pollutants, or
contaminants by expressly excluding
some subistances, such as petroleum,
from the response program. In addition,
CERCLA section 105(a)(8)(B) directs
EPA to list priority sites “among’ the
known releases or threatened releases
of hazardous substances, pollutants, or
contaminants, and section 105(a)(8)(A)
directs EPA to consider certain
enumerated and “other appropriate”
factors in doing so. Thus, as a matter of
policy, EPA has the discretion not to use
CERCLA to respond to certain types of
releases. For example, EPA has chosen
not to list sites that result from - -

" contamination associated with facilities
licensed by the Nuclear Regulatory. - -

Commission (NRC), on the grounds that

. the NRC has the authority and «

to clean up releases from those facilities -

(48 FR 40661, September 8, 1983). Where
other authorities exist, placing the site
on the NPL for possible remedial action
under CERCLA may not be appropriate.
Therefore, EPA has chosen not to
consider certain types of sites for the
NPL even though CERCLA may provide
authority to respond. If; however, the
Agency later determines that sites not

listed as a matter of policy are not being:

properly responded to, the Agency may
place them on the NPL.

The listing policy of relevance to this
final rule applies to sites subject to the '
corrective action authorities of RCRA
SubtitleC, - . .

V. Development of the NPL/RCRA -
Policy '

Since the first NPL final rule (48 FR
40858, September 8, 1983) the Agency’s
policy has been to defer listing sites that
could be addressed by the RCRA
Subtitle C corrective action authorities,
even though EPA has the statutory _
authority to list all RCRA sites that meet
the NPL eligibility criterion (i.e., a score
of 28.50 or greater under the HRS). Until
1984, RCRA corrective action authorities

‘were limited to facilities with releases t
ground water from surface -
impoundments, waste piles, land
treatment areas, and landfills that -

.received RCRA hazardous waste after
July 286, 1982, Sites which met these
criteria were listed only if they were
abandoned or lacked sufficient

resources, Subtitle C cerrective actior
authorities could not be-enforced, or a

-significant portion of the reléase came:
- from nonregulated units.. : -

On November 8, 1984, the Hazardous
and Solid Waste Amendments (HSWA)-
were enacted. HWSA greatly expanded

'RCRA Subtitle C corrective action

authorities as follows:

* Section 3004(u) requires permits issued
after the enactment of HSWA to include
corrective action for all releases of hazardous
waste or constituents from solid waste ‘
management units at a treatment, storage, or
disposal facility se]ek_ing a permit.

¢ Section 3004(v) requires corrective action
to be taken beyond the facility boundary
where necessary to protect human health and
the environment uniess the owner/operator
of the facility demonstrates that despite the
owner or operator's best efforts, the owner or
operator was unable to obtain the necessary
pérmission to undertake such action.

* Section 3008(h) authorizes the
Administrator of EPA to issue an order
requiring corrective action or such other
response measures as deemed necessary to

human heslth or the environment -

. protect
whenever it is determined that there is or has

been a relsase of hazardous waste into the
environment from a facility with interim
status. .. N A SR
“As a result of the broadened Subtitle
C corrective action authorities of
HSWA, the Agency sought comment on
a policy for deferring the listing of non-
Federal sites subject to the Subtitle C
corrective action authorities (50 FR
14117, April 10, 1985). Under the draft
policy, the listing of such sites would be
deferred unless and until the Agency
determined that RCRA corrective action
was not likely to succeed or occur
promptly due to factors such as:

¢ The inability or unwillingness of the
owner/operator to pay for addressing
the contamination at the site. =

¢ Inadequate financial responsibility
guararitees to pay for such costs.

¢ EPA or State priorities for
addressing RCRA sites.

The intent of the policy was to
maximize the number of site responses
achieved through the RCRA corrective
action authorities, thus preserving the
CERCLA Fund for sites for which no
.gther authority is available. Federal
facility sites were not considered in the
development of the policy at that time
because the NCP prohibited placing
Federal facility sites on the NPL.

On June 10, 1988 (51 FR 21057), EPA
announced components of a policy for
the listing, or the deferral from listing, of

. several categories of non-Federal sites

subject to the RCRA Subtitle C
corrective action authorities. Under the
policy, RCRA sites not subject to

‘Subtitle C corrective action authorities

* would continue to be placed on the NPL.
. Examples of such sites include:

« Facilities that ceased treating,
storing, or disposing of hazardous waste

‘prior to November 19, 1980 (the effective

date of Phase I of the RCRA
regulations), and to which the RCRA
corrective action or other authorities of

. Subtitle C cannot be applied.

¢ Sites at which only materials
exempted from the statutory or
regulatory definition of solid waste or
‘hazardous waste were managed.

* RCRA hazardous waste handlers to
which RCRA Subtitle C corrective
action authorities do not apply, such as
hazardous waste generators or .
transporters not required to have interim
status or a final RCRA permit.

Further, the policy stated that certain
RCRA sites at which Subtitle C
corrective action authorities are
available may also be listed if they meet
the criterion for listing (i.e., an HRS
score of 28.50 or greater) and they fall
within one of the following categories:

* Facilities owned by persons who
have demonstrated an inability to

" finance a cleanup as evidenced by their
. invocation of tlie bankruptcy laws.

¢ Facilities that have lost :
authorization to operate and for which
there are additional indications that the
owner or operator will be unwilling to
undertake corrective action.
Authorization to operate may be lost
when issuance of a corrective action
‘order under RCRA section 3008(h)
terminates the interim status of a facility
or when the interim status of the facility
is terminated as a result of a permit
denial under RCRA section 3005(c).
Also, authorization to operate is lost
through operation of RCRA section
3005{e)(2) when an owner or operator of
a land disposal facility did not certify
compliance with applicable ground

- water monitoring and financial
. responsibility requirements and submit

a Part B permit application by
November 8, 1985-—also known in
HSWA as the Loss of Interim Status
Provision (LOIS)).

¢ Facilities that have not lost
authorization to operate, but which have
a clear history of unwillingness. These
situations are determined on a case-by-
case basis.

* On June 24, 1988 (53 FR 23978) EPA

~ amended the June 10, 1986 policy (51 FR

21057) to include four additional
categories of RCRA sites as appropriate
for the NPL. These categories are:

* Non- or late filers.

¢ Converters.

¢ Protective filers.

* Sites holding permits issued before
the enactment of HSWA.
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Agency to add 13 sites to.the:
NPL on-the. .of the amended NPL/

RCRA policy, and to drop-30 sites from -

the proposed NPL because they were'
subject to the Subtitle C corrective -
action authorities of RCRA and did not,
at the time, appear to fall into one of the
categories of RCRA facilities that EPA
considers appropriate for listing under
the current policy. In addition, in a
separate Federal Register notice on

the same date (53 FR 23988), the Agency
proposed Update #7, which included a
number of RCRA sites for listing under
the NPL/RCRA policy. Nine of these
sites are being added to the NPL in
today’s final rule. Also, on May 5, 1989
(54 FR 19526), the Agency proposed
Update #8, which included 10 sites. One
of these sites, a RCRA site, received no
comment and is being added to the NPL
in today's final rule.

Unwillingness Criteria ¢

_ As part of the NPL/RCRA policy
announced on June 10, 1988 (51 FR

_ 21058), EPA explained its policyof -

" listing RCRA sites-where the owner/

willingness to take corrective action.

un
The policy stated that, as a general .
matter, EPA prefers using available
RCRA enforcement or permitting
authorities to require corrective action
by the owner/operator at RCRA sites
because this helps to conserve CERCLA
resources for sites with no financially
viable owner/operator. However, when
the Agency determines that a RCRA
facility owner/operator is unwilling to
carry out corrective action directed by
EPA or a State pursuant to a RCRA
order or permit, there is little assurance

- that releases will be addressedina -
timely manner under a RCRA order or
permit. Therefore, such facilities should
be listed in order to make CERCLA -
resources available expeditiously.

Under the policy, RCRA facilities will be

placed on the NPL when owners/
operators are found to be unwilling
based on a case-by-case determination.

Several RCRA facilities being _
finalized in this rule were proposed for
‘the NPL based upon their HRS scores
and EPA's case-by-case determination
that the owner/operators were unwilling
to take corrective action. For each such -
site, the Agency has prepared a lengthy
memorandum to the reco; ‘
documenting the actions (or failures to
act) upon which the unwillingness
finding was based. EPA solicited
comment on the listing of these sites
{and on the findings of unwillingness), - -
and is respondi
in the accompanying support docum
EPA believes that the sites are

apfiropriate for the NPLL On Avgust 9,
-1080 (53 FR 30005), EPA added objective

criteria to its policy-for de .
unwillingness. Specifically, a RCRA -~
facility would be placed on the NPL
based on unwillingness when the
owner/operators are not in compliance
with one or more of the following: -

¢ Federal or substantially equivalent
State unilateral administrative order
requiring corrective action, after the

" facility owner/operator has exhausted

administrative due process rights

* Pederal or substantially equivalent
State unilateral administrative order
requiring corrective action, if the facility
owner/operator did not pursue .
administrative due process rights within
the specified time period - -

* Initial Federal or State preliminary
injunction or other judicial order
requiring corrective action

* Federal or State RCRA permit
condition requiring corrective action
after the facility owner/operator has
exhausted administrative due process

rights. - - -

"o Final Federal or State consent
decree or administrative order on
consent requiring corrective action, after
the exhiaustion of any dispute resolution
procedures - - S

However, the Agency explained it
would be both unnecessary and

. inappropriate to go back and reexamine

already proposed sites based on the
revised criteria. First, the revised
criteria had not been announced when
the sites in this rule were evaluated for
unwillingness and proposed for the NPL.
Second, the new criteiia do not . -
represent a substantive change, but
rather, an attempt at developing more
easily applied and understood objective
crtieria. EPA believes that the ‘
determinations of unwillingness made

for the sites in this rule fully satisfy the

Agency'’s policy and goals. Third, the
Agency recognized that some lead time
would be necessary for the Regions and
States to apply the new criteria to sites
before submitting them for proposal to
the NPL; specifically, the Regions and
States would be required to issue
corrective action orders at RCRA sites
before determining unwillingness, rather
than evaluating all evidence on a case-
by-case basis. Thus, the Agency decided

‘to apply the new criteria only to sites

proposed after August 9, 1988, so as not
to significantly and unneccessarily
delay promulgation and response action
at already proposed sites.

Amended NPL/RCRA Policy
On June 24, 1988 (53 FR 23978}, the

ding to comment here and. > Agency amended its NPL/RCRA policy

by adding four categories of RCRA sites
appropriate for listing.
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- (1) Nan«orlate Filers: Pacilities that were

treating storing or disposing of Subtitle C -
hazardous waste after November 19, 1980,
and did not file a Part ARCRA permit .
application by that date and have little or no
history of compliance with RCRA.

The Agency decided to place on the
NPL “non- or late filers” based on the
finding that RCRA treatment, storage or
disposal facilities. (“TSDFs") that fail to
file Part A of the RCRA permit
application generally remain outside the
range of cognizance of authorities
responsible for compliance with RCRA,
and generally are without the
institutional mechanisms, such as
ground water monitoring programs,
necessary to assure prompt compliance

_ with the standards and goals of the

RCRA program. Therefore, EPA believes
that it is not appropriate to defer to
RCRA for action at these sites, even
though RCRA technically may apply.
However, in cases where non- or late
filer facilities have in fact come within
the RCRA system and demonstrated a
history of compliance with RCRA
regulations (as may be the case with

_late filers), the Agency may decide to

defer listing and allow RCRA to

" continue to address problems at the site.

(2) Converters: Facilities that at one time
were treating or storing RCRA Subtitle C
hazardous waste but have since converted to
an activity for which interim status is not
required (e.g., generators who store
hazardous waste for 90 days or less). These
facilities, the withdrawal of whose Part A
application has been acknowledged by EPA
or the State, are referred to as converters.

Converters at one time treated or
stored Subtitle C hazardous waste and
were required to obtain interim status.
EPA believes that under RCRA section
3008(h) it can compel corrective action
at such sites. However, RCRA's
corrective action program currently
focuses on TSDFs subject to permitting
requirements, and thus EPA has not
routinely reviewed converters under
RCRA Subtitle C. EPA has decided that
the deferral of this category of sites is
not appropriate, as these sites are not

"currently engaged in treatment, storage,

or disposal activities subject to RCRA
permitting and the¥ are not a priority for
prompt corrective action under RCRA.
Instead, the Agency has decided to list
such sites to make full CERCLA
resources and authorities available, if
necessary. In cases where a converter
has agreed to corrective action under a
RCRA unilateral or consent corrective
action order, the Agency will generally
defer listing and allow RCRA to
continue to address problems at the site.
EPA is currently prioritizing RCRA
facilities for corrective action. If the
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expeditious manner by RCRA - .-~ .
authorities, then it will reconsider the -

listing policy for RCRA converter sites: -

and may defer converters to RCRA for

. corrective action. T

. (3) Protective Filers: Facilities that have .
filed RCRA Part A permit applications for
treatment, storage, or disposal of Subtitle C
hazardous waste as a precautionary measure
only. These facilities may be generators,
transporters, or recyclers of hazardous
wastes, and are not subject to Subtitle C
corrective action authorities. -

These facilities filed RCRA Part A
permit applications as TSDFs as a
precautionary measure only, and are
generators, transporters, or recyclers of
hazardous wastes. Protective filers are
not subject to Subtitle C corrective
action authorities, and thus, EPA has
decided to place them on the NPL in
order to make full CERCLA resources
and authorities available.
 {4) Pre-HSWA Permittées: Facilities with
RCRA permits for the treatment, storage, or
disposal of Subtitle C hazardous waste that
were {ssued prior to the enactment of HSWA,
and whose owner/operator willnot - * -

voluntarily consent to the reissuance of their

- permit toinclude corrective action
For facilities with permits that pre-

date HSWA., the owner/operators are

not required through the permit to

perform corrective action for releases

from solid waste management units, and

the Agency does not have the authority

" to modify such pre-HSWA permits to
include facility-wide RCRA corrective
action under RCRA section 3004(u) until
the permit is reissued. Because many
pre-HSWA permits are for 10 years,
with the last pre-HHISWA permit having

- been issued prior to November 8, 1984, it

could be 1994 before the Agency oouk_l -

reissue some permits to include -
_ corrective action requirements; - .
Therefore, tlie Agency has decided to
" list RCRA facilities with pree-HSWA
permits (that have HRS scores of at
least 28.50, or are otherwise eligible for
listing), so that CERCLA authorities will
be available to more expenditiously
address any releages at such sites. -
However, if the permitted facility -
consents to the reissuance of its pre-
HSWA permit to include corrective
action requirements, the Agency will
consider not adding the facility to th
NPL.
Financial Inability to Pay
On August 9, 1988 (53 FR 30002), EPA
solicited comment on amendments to
the NPL/RCRA policy concerning the

. inability of an owner/operatgr to pay
for cleanup at a RCRA -'%d‘%te_d site.

The Agency received:amumberof - -
:comments on the amendments under

Agency will respond to comments and . -

announce its-decision on.this.policy in .
the future. - - . .. .

VL Response to Public Comments

The Agency received a number of
comments on the June 24, 1988
amendments to the NPL/RCRA policy,
and on the application of these
amendments-and the June 10, 1986 NPL/
RCRA policy to sites proposed for the

"NPL. Responses to the significant

comments concerning the general -
application of the amended criteria are-
summarized below. All site-specific
comments are 8 ized and
responded to in the support document
accompanying this rule, which is
available in the Superfund dockets.

VIL.a. Support for the Policy

A pumber of commenters supported
the policy to drop sites from the NPL
that can be adequately addressed under
the corrective action authoritiesof - -
JRCRA Subtitle C. One commentér

‘supported EPA's ability to initiate short-
. term emergency. actions at RCRA sites. -
Another commenter supported the '

planned use of RCRA authority
whenever possible, since the use of
RCRA authorities “avoids the
administrative complexity and
unneeded political burden of NPL
listing.” :

 In response, the Agency notes that its
decision to defer certain sites subject to
the RCRA Subtitle C corrective action -
authorities is based on the ability of
those authorities to achieve cleanup at a
site and to preserve CERCLA resources -
for use at-other sites.. o

- VEb. Opposition to the Policy

- A number of commenters opposed
dropping RCRA sites from the proposed

" NPL, transferring the sites from CERCLA

to RCRA authorities, on the grounds that
Superfund authorities are more
protective of human health and the -
environment than are RCRA authorities.
One commenter stated that Superfund
cleanup standards are more stringent
than RCRA’s. The commenter noted that
CERCLA requires permanent treatment
to the maximum extent feasible,
whereas RCRA does not. The
commenter added that the RCRA
program does not include cleanup
guidelines similar to those under
Superfund. Another commenter stated
that CERCLA offers more remedial
options than RCRA. .

" In response, both statutes require that
remedies employed protect buman .

Gctober 4.19& / - Rulesand Regulations

intends for the two programs to provide

similar cleanup solutions for similar
environmental problems, evenif -
procedural requirements differ. Indeed.
one of the Agency’s primary objectives
in development of the RCRA corrective
action regulations is to achieve - '
substantive consistency with the
CERCLA remedial program.

The NPL/RCRA policy is based on
efficient allocation of limited CERCLA
resources. Although CERCLA provides
authority to clean up all sites, including
RCRA sites, using CERCLA in all cases
would be inefficient because RCRA has
authority to conduct certain cleanup
actions. Corrective action provisions are
now required in RCRA permits, which
direct activities at the site, often long
after cleanup actions are completed. By
deferring to RCRA, more sites are
addressed, and the overall goals of both
statutes are advanced.

Two commenters opposed transferring
sites from CERCLA to RCRA suthorities,
maintaining that enforcement oversight
is greater under CERCLA than RCRA.

In response, EPA believes the RCRA .
program assures adequate oversight.

RCRA orders and permits establish

.~ oversight on a site-by-site basis. If a

remedial action is extremely complex or
the owner/operator is not fully ' .
cooperative, EPA may provide extensive
oversight. In other cases, extensive
oversight is not necessary. In any event,
EPA inspection requirements apply to
all sites under RCRA corrective action
authorities. Under RCRA, States may be
authorized to operate a hazardous waste

. program in lieu of the Federal program.

Consequently, in many cases States
provide oversight (RCRA section 3008).

~ One eommenter opposed the policy to
drop RCRA sites from the NPL because
EﬂCfA was not intended as a cleanup .

" In response, the Agency disagrees. As
discussed earlier, HSWA greatly
expanded Subtitle C corrective action
authorities, and EPA believes a
complete cleanup can be achieved under
RCRA. As the House Committee on
Energy and Commerce noted in its
report on HSWA:

Unless all hazardous constituent releases
from solid waste managment units at
permitted facilities are addressed and
cleaned up the Committee is deeply
concerned that many more sites will be
added to the future burdens of the Superfund
program with little prospect for control or
cleanup. The responsibility to control such
releases lies with the facility owner and
operator and should not be shifted to the

Superfund program, particularly when a final
[RCRA} permit has been requested by the



Attachment |1
OI G Audit Recommendations from “ Superfund Sites Deferred to RCRA”

2-1. Develop amethod and procedures for EPA regions and the states to use to evaluate deferrals not
in the RCRA corrective action workload, but which may pose risk to human hedth and the
environment. (Note: Recommendations 3-1, 4-4, 4-6, and 4-7 should be considered when developing
the method and procedures.)

3-1. In cooperation with the states, assess the Stes that were ingppropriate for deferral. Develop
criteriato determine which of them will be evauated, update Ste characterizations, prioritize the Stes,
and identify the best lega authority and available resources to effect cleanup.

3-2. Reemphasze the need for communication and collaboration between Superfund and RCRA
regiond officids prior to deferring Stes from one program to ancther. Redtate the criteriafor deferring
gtes, and require regions to maintain written documentation (for example, the deferrd checklist) which
shows that the decision to defer has been agreed to by both programs. Sites should not be considered
deferred, or coded as such in respective information systems, until written acceptance of the proposed
deferrd(s) by the receiving program is obtained.

4-1. Add acodein CERCLISfor deferring Sitesto other EPA programs.

4-2. Change the status of the 13 steswith low HRS scores in CERCLIS to reflect the NFRAP
designation rather than deferrd to RCRA.

4-3. Revise CERCLIS to reflect the gppropriate status of the 14 sites scoring equd to or above 28.5
in the HRS that were incorrectly coded as deferred to RCRA.

4-4. Deay archiving sites until OSWER develops a policy to determine whether tate or triba cleanups
are adequate. Include as a prerequisite to archiving, a requirement for five-year reviews or some
comparable process for sites where hazardous substances have been left on Site so protectiveness of
remedies can be assured over the long term.

4-5. Enter into written agreements when Sites of federd interest are deferred to Sates.

4-6. Determine whether the sites that were not scored but were deferred to states merit federa
interest, and proceed with recommendation 4-2 or 4-3 and 4-4 and 4-5 as appropriate.

4-7. Determine the appropriateness of the deferra (see Chapter 2 for guidance and discussion) for the
58 gatus unknown sites. After coordination with RCRA and dtate officids, either defer and update
RCRIS accordingly, assess for potentid listing on the NPL, or retain and monitor state cleanup
progressin CERCLIS.

4-8. Adjus the activelarchived status in CERCLIS as necessary.



Attachment 111

Impact of OSWER responseto OIG audit of “ Superfund Sites Deferred to RCRA”
on RCRA Corrective Action Program and Staff

In order to assst the Superfund program in addressing the OIG’ s recommendations, the RCRA
Corrective Action (CA) program must carefully focus its efforts.

The RCRA CA program has twice analyzed and reported to the Superfund program the
gpproximately 800 facilities, out of the nearly 3,000 deferred (from CERCLIS2 and CERCLIS3), that
arein the CA Workload Universein RCRIS. Facilitiesin the CA Workload are either being
addressed by the RCRA CA program currently (with RFI Imposed) or will be in the future due to
RCRA permitting requirements, and for the purposes of responding to this audit should be considered
to have been properly deferred from CERCLIS.

To further assst the Superfund program in responding to the OIG’ s recommendations and
fulfilling the RCRA CA program’srole in the deferrd process the EPA’s Regiond offices of the RCRA
CA program should be ready to review those facilities that the Superfund program believes should bein
the CA Workload Universe (i.e., properly deferred). This may involve additiona review of RCRIS for
new identification numbers and/or names not previoudy supplied to the RCRA CA program.

However, for the purposes of responding to the OIG’ s recommendations, the RCRA CA
program staff should not initiate reviews, in Federd or Statefiles, for facilities that the CA program
does not have evidence that they are in, or should bein, the CA Workload Universe. Individua EPA
Regiona or State offices of the RCRA CA program may assst the Superfund program by conducting
reviews and accepting respongbility for additiond individua facilities that are subject to Corrective
Action (e.g., via 3008h, 7003 or other Orders) and that are intended to be addressed by RCRA CA in
the future, when resources become available.

Acceptance of responshbility (by the RCRA CA program) for facilities deferred from
CERCLISthat are not in the CA Workload Universe, but are subject to future Corrective Action
should be documented (with written acceptance) as described above in this OSWER Directive.



